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MINUTES/SUMMARY 

 

The Avoiding Powers Advisory Committee (the "Committee") of the ABI Commission held a 
meeting on Friday, August 17, 2012, via teleconference.  The following individuals participated 
in the meeting:  Samuel J. Gerdano, Michelle M. Harner, Honorable Stacey Jernigan, Bruce S. 
Nathan, John D. Penn, Honorable Steven Rhodes, G. Ray Warner, David B. Wheeler and R. 
Scott Williams.  Committee members not in attendance:  Debra I. Grassgreen and Ronald R. 
Peterson. 
 
The meeting commenced at approximately 4:05 p.m., E.T., and adjourned at approximately 
4:35 p.m., E.T. The following matters were discussed during the course of the meeting: 
 
Opening Remarks:  Prof. Harner welcomed everyone to the call.  Mr. Nathan suggested taking a 
roll call, which was done.  He also noted his email exchange with Geoffrey Berman regarding a 
deferral of any discussion of the Preliminary Assessment.  Prof. Harner briefly reviewed the 
agenda for the call as discussions concerning the roles of Chair and Reporter, work processes 
being followed by other advisory committees and the scheduling of the next meeting. 
 
Chair and Reporter Roles:  Prof. Harner explained the principle duties of Chair and Reporter.  
Judge Jernigan asked for further explanation of the responsibilities of the Reporter.  Prof. Harner 
noted that the scope of responsibilities could be determined by the Committee but that common 
duties included research support; facilitating Committee deliberations; documenting Committee 
proceedings and decisions; and drafting Committee reports.  She also emphasized the ability to 
use various resources to help with the performance of those duties.  Prof. Harner reminded 
Committee members interested in serving as Chair or Reporter to email the Commission 
Representatives. 
 
Process Points:  Prof. Harner explained some of the procedures being used by other advisory 
committees to vet the study topics and Preliminary Assessments.  A discussion then ensued 
regarding the process for the Committee’s review of the Preliminary Assessment.  Mr. Nathan 
asked whether the Committee could consider potential modifications to the Bankruptcy Rules to 
the extent they relate to proposed statutory changes.  He used the example of mediation and 
preference claims.  Prof. Harner suggested that, from her perspective, the Committee could 
consider the issue and might want to raise potential rule changes in the commentary section of 
the interim report.  She noted that this might be particularly useful if the proposed statutory 
principles could be interpreted in such a way to preclude or pose challenges to a Bankruptcy 
Rule about which the Committee felt strongly.  Prof. Warner noted that the Committee 
nevertheless needs to be careful about taking on work beyond statutory changes and that the 
Bankruptcy Rules Committee is constantly reviewing the Bankruptcy Rules.  Mr. Nathan 
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indicated he understood and would raise the issue with the Committee and the Commission 
representatives more generally. 
 
Next Meeting:  The Committee decided to defer setting its next meeting until the Commission 
representatives select a Chair(s) and a Reporter(s).  


