
ABI COMMISSION TO STUDY THE REFORM OF CHAPTER 11 

 

Full Commission Meeting 

August 7, 2012 

New York, New York 

 

MINUTES/SUMMARY 

The ABI Commission held its regularly scheduled meeting on Tuesday, August 7, 2012, at the 

New York offices of Skadden, Arps, Slate, Meagher & Flom.  The following individuals 

participated in the meeting:  D. Jansing Baker, Leah Barteld, Geoffrey L. Berman, Donald S. 

Bernstein, William A. Brandt, John Wm. Butler, Jr., Babette A. Ceccotti, Samuel J. Gerdano, 

Honorable Arthur J. Gonzalez, Michelle M. Harner, Robert J. Keach, Richard B. Levin, James T. 

Markus, Harold S. Novikoff, James P. Seery, Jr., Sheila T. Smith, James H.M. Sprayregen, 

Albert Togut, Clifford J. White III and Deborah D. Williamson.  Mr. Keach called the meeting to 

order at approximately 2:05 p.m., E.T.  The meeting adjourned at approximately 4:30 p.m., E.T.  

The following matters were discussed during the course of the meeting: 

 

Opening Comments:  Mr. Keach welcomed the Commissioners and provided an overview of the 

meeting agenda.  Prof. Harner introduced Leah Barteld, the ABI Commission Research Fellow, 

and welcomed her to the Commission project.  Mr. Keach then provided a brief summary of 

meetings and outreach involving the Commission’s project, including a meeting with Senator Al 

Franken and his staff. 

 

Advisory Committee Launch Calls:  Mr. Gerdano reviewed the status of the organizational calls 

for the thirteen Advisory Committees.  He noted that eight calls were completed, with the 

minutes for six of the calls posted on the Commission website and many of the committees 

having identified Chairs and Reporters.  Prof. Harner walked the Commission through the 

research databases being compiled for the Commission and the Advisory Committees, and 

Mr. Gerdano indicated that the databases would be populated and available for use in the near 

term.  Mr. Gerdano then discussed potential formats for Advisory Committee interim reports, 

including formats used by prior commissions.  Mr. Butler suggested that the Commission 

develop a template to guide Advisory Committees in generating reports and to assist the 

Commission in its review of those reports.  The Commission then discussed the content of such a 

template. 

 

Mr. Keach explained the need to add individuals to certain of the Advisory Committees, and he 

asked for authority to identify and invite those individuals on an expedited basis.  Mr. Butler 

moved to authorize Mr. Keach, in coordination with the Commission representatives for the 

particular Advisory Committees, to identify additional members and invite them to join the 

Advisory Committee after providing twenty-four hour notice via email to the Commission.  

Mr. Baker seconded the motion, and the Commission unanimously approved it. 

 

Mr. Keach introduced a suggestion by Mr. Levin to provide recognition to the colleagues of 

Advisory Committee members who provide assistance to the Advisory Committees by 

designating them “Commission Research Fellows.”  The Commission discussed the process to 
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designate Commission Research Fellows for the Advisory Committees and determined that the 

Commission representatives for the Advisory Committees should submit names to the 

Commission Co-Chairs for review and approval.  The Commission approved the proposed 

designation and process by acclamation. 

 

Field Hearings:  Mr. Gerdano reviewed the Commission field hearings scheduled for the fall, 

which are set forth on the home page of the Commission’s website.  He also noted potential field 

hearings in 2013, including the American College of Bankruptcy meeting in Washington, D.C. 

(March 16, 2013); ABA Business Law Section Spring Meeting in Washington, D.C. (April 4-6, 

2013); the National Association of Credit Management (NACM) Credit Congress in Las Vegas, 

Nevada (May 19-22, 2013); and the New York Institute of Credit in New York, NY (June 4, 

2013).  Mr. Keach explained the proposed format of the fall field hearings and asked for input 

from the Commissioners.  Ms. Cecotti explained the format of the field hearings conducted by 

the prior commission, and Mr. Novikoff commented on his experiences with that process.  The 

Commission considered the pros and cons of different formats and determined that obtaining a 

list of witnesses and prepared witness statements prior to each hearing would facilitate efficient 

and useful hearings.  The Commission agreed to discuss format details further during its 

September meeting.  Mr. Butler asked about the Commission’s proactive efforts to arrange 

broad-based field hearings, and a discussion ensued concerning geographic, industry and 

perspective diversity in the Commission’s field hearing schedule over the duration of the project.   

 

Topics for Commission Consideration—Stern v. Marshall:  Mr. Keach initiated a discussion of 

the Commission’s consideration of the Stern v. Marshall decision.  The Commission considered 

the developments since the decision and the potential alternatives for analyzing the decision in 

the context of the Commission’s project.  Mr. Keach, Mr. Sprayregen and Mr. Levin offered 

insights on recent developments and scholarship produced regarding the Stern decision.  

Mr. Keach also noted the anticipated Congressional hearing on the decision, at which 

Judge Joan Feeney, G. Eric Brunstad, Craig Goldblatt and Robert Patrick Vance are expected to 

testify.  Mr. Butler suggested that the Commission form a working group to develop a 

Preliminary Assessment on the Stern decision.  The Commission endorsed this approach by 

acclamation and asked Mr. Keach, Mr. Levin and Mr. Novikoff to work on the Preliminary 

Assessment.  Prof. Harner offered research and data support to the Commissioners on this effort.  

Mr. Keach indicated that the matter would be set for further discussion at the September 

meeting. 

 

Future Meeting Schedule:  Mr. Keach closed the meeting by scheduling the following meeting 

dates for full Commission meetings:  September 11, 2012, 3-6 p.m., C.T., at the Chicago offices 

of Kirkland & Ellis; October 24, 2012, 2:30-4:30 p.m., P.T., at the NCBJ Annual Meeting in San 

Diego, California; and November 30, 2012, 9:00-11:00 a.m., M.T., at the ABI Winter Leadership 

Conference in Tucson, Arizona.  Mr. Butler and Mr. Sprayregen offered to host a Commission 

dinner in Chicago following the September 11, 2012 meeting.  The Commission also discussed 

the possibility of hosting a reception for the Advisory Committee members and fellows at the 

ABI Winter Leadership Conference.  


