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| have been asked to provide my views on the requents for reform to the Bankruptcy Code
as pertains to the middle market. Argus is a sfirall of 3 principals and 25 staff. We have led
or participated in “turnarounds” of numerous tradbr underperforming companies for over 30
years. |joined Argus in 1986 and became Presiofetite firm in 1999.

Most of our engagements consist of serving as adws interim CEO, COO, CFO or board

member for middle market companies operating oatsidChapter 11 but facing insolvency and
at least considering a bankruptcy filing. In sonases we work with the company through a
bankruptcy process.

In the last 10 years, we've seen an increase ingkeof out of court alternatives for turnarounds,
restructurings, sales, or liquidations, particyldsy our smaller clients. | initially thought this
was a good trend since “out of court” is often prable from a business perspective, but the
trend to avoid bankruptcy can benefit certain parto the detriment of others, so the Chapter 11
option needs to be preserved. However, today dartt increasingly is not a viable option
because the bankruptcy process has become toatnseiming and complex, and, as a result,
too costly. Moreover, for smaller companies witiited access to capital, a bankruptcy filing
often means ceding complete control to the secuwreditor who has leverage over cash
collateral, is the only realistic source of DIPditing, and/or has the ability to dominate any
plan approval process. The removal of bankrupgcgaraoption has been leading to more state
proceedings, assignments for the benefit of cresio unsupervised wind downs.

| have been in many cases recently that would fiagk for bankruptcy protection 10-15 years
ago, but remained out of court due to a generatudisof the process by debtors and creditors
from a cost / benefit perspective or a disbeliethe ability to use bankruptcy to maximize
stakeholder value. To recapture credibility, tla@kruptcy process needs to be streamlined and
equitable to the business that we are trying tege which leads to the maximization of value.

In no particular order | offer some observationd gonssible solutions (although that’s probably
a stretch) that pertain to simpler cases with urglmated debt structures that we typically see in
the lower middle market.

1. Limit the secured creditor’s ability to control the case.
Over the years the secured lenders have increhs&dcontrol over the company during

the pre-petition period by taking dominion of thesk via lockbox sweeps; and requiring
strict budgets and forbearance agreements. Thésmsaenable the secured creditor to



significantly increase their control over borroveash and ultimately over a Chapter 11
filing should the borrower choose to go that routa.these situations, the company is
often reluctant to file Chapter 11 pre-emptivelyptotect itself because it knows that the
lender will use its leverage over cash collatenatl &IP financing to control the
company’s post-petition actions. The secured twediften uses this leverage to extract
terms giving them effective veto power over the pamny’s decisions in the bankruptcy
process.

This control by the secured creditor eliminates diebtor’'s ability to pursue a plan of
reorganization that the lender does not approvee I&nder’s control of the plan process
is even greater if it has a deficiency claim tHedves it to overwhelm unsecured creditors
who do business with the debtor on a daily bast lzave an interest in it staying in
business.

The end result of this secured creditor leveragedsick sale processes, either in our out
of court, that achieves the lender’s goal (or thal @f some subset of the lender group)
of getting out of the credit as quickly as possiblhis goal, however, is often achieved
at the expense of reorganization options that mesease value while having the added
benefit of preserving jobs and business for vendors

Reigning in this leverage is a difficult task tchave. For starters, the secured creditor’s
ability to demand veto power over the company’sigiens in the bankruptcy process
should be limited. Allowing the debtor to class#gcured lender deficiency claims
separate from general unsecured claims would,nmestases, reduce the secured lender’s
leverage over plan confirmation, thus giving thdédtde, and the court, more potential
options to consider.

. Standardize the process.

The cost of bankruptcy is a huge issue, particulr smaller companies. $1 million of
professional fees means a lot more to a compartyavii20 million enterprise value than
to one with a $200 million enterprise value.

Most of the simpler cases have the same first dayioms requesting use of cash
collateral, the ability to maintain existing bankcaunts, the ability to pay accrued
payroll, etc. An effort to standardize these @isnand procedures would eliminate
needless debates, reduce professional costs, akel thka process more predictable for
the company. Standardizing 363 sale proceduresdmg bid protections would achieve
similar ends.

Rationalize the level of professionals at the onset
The cost of financial advisors in bankruptcy isatated by every constituency retaining

an advisor at the company’s expense. These mulfiipdecial advisors often duplicate
each other’'s work and duplicate each other’s desiamdthe company’s finance team



which interferes with their ability to run the boess. This pain is particularly acute in
smaller companies with less finance staff.

The composition and quantity of professionals drrtcost estimates should evaluated
at the onset of the case in relation to the sizdghef case and the company’s cash
generation.

4. Enhance Debtor supervision of professionals.

Control over debtor professional fees should stattt the debtor, but often there is no
one formally responsible for supervising the prsi@sals. In part, this is because
bankruptcy is a foreign process, but most compeZ&i@’s can tell when problems arise.
The CFO or someone of equivalent level of the comgpshould be required to review
bills of the debtors’ professionals and sign offtbeir reasonableness.

Furthermore, the company needs an outlet for misgsues that it has with its
professionals. The forum needs to be objectiveykti® case, and have standing. If the
issues or disputes are material, a mediator or xancould be brought into the case
early to help resolve the dispute.

Hopefully if a mechanism for dispute resolutionst&d, it would make the company’s
supervision of professional more meaningful anduesswould be resolved before
reaching the complaint level.

5. Limit excessive secured creditor professional fees

Secured lender professional fees are a contridotdihe escalating cost of Chapter 11.
These fees seem to be far higher than they wene we@. In many cases, | can only
attribute this escalation to the increasingly cawphature, size and composition of
lender groups where much of the cost appears teeladed to managing the group,
avoiding exposure, and/or dealing with dissidenithiw the group. It is not clear that
these incremental costs should be passed on tmthpany.

FA’s and attorneys for the secured lenders shoelcequired to be more transparent as to
billings amount and work performed if their fees Aeing passed through to the debtor.

I’'m sure most of these suggestions will be too $&np fully address the complex problems. |
do think the changes will need to be dramatic foe@er 11 to become effective for the small
company and to allow for the preservation of mamgifesses that have a core profitable
operation but can’t withstand the cost or compieaitthe current process.



