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MINUTES/SUMMARY 

The ABI Commission held its regularly scheduled meeting on Thursday, March 15, 2012, at the 
Washington, D.C. offices of Latham & Watkins.  The following individuals participated in the 
meeting:  D. Jansing Baker, Geoffrey L. Berman, Donald Bernstein, William A. Brandt, Jr., 
Jack Butler, Babette Ceccotti, Honorable Arthur Gonzalez, Michelle Harner, Steven Hedberg, 
Robert J. Keach, Richard Levin, James Markus, James Millstein, James Sprayregan, Albert 
Togut, Clifford White, Bettina Whyte and Deborah Williamson.  Robert Keach called the 
meeting to order at approximately 1:10 p.m., E.T.  The meeting adjourned at approximately 
4:10 p.m., E.T. The following matters were discussed during the course of the meeting: 
 
Opening Remarks:  Mr. Keach opened the meeting with a review of the agenda and the final list 
of thirteen general study topics approved by the Commission at the February 29, 2012 meeting. 
 
Selection of Advisory Committee Members:  Mr. Keach provided a summary of the process used 
to identify potential members for each of the advisory committees.  He explained that the Co-
Chairs developed the list of potential members based on the expertise and qualifications of the 
individuals and reviewed the list with Mr. Gerdano.  Mr. Keach also thanked Commission 
members for responding to the survey soliciting feedback on potential members for the advisory 
committees and emphasized the value of the comments provided in the survey.  Professor Harner 
then presented the results of the survey, explaining the ratings and comments generated by the 
survey.  The Commission engaged in a general discussion of the survey results for each advisory 
committee, but elected to defer detailed discussions and final decisions until after additional 
information is circulated to the Commission. 
 
Mr. Keach then opened a discussion on the process for finalizing advisory committee 
membership.  The Commissioners expressed a collective desire to ensure that the advisory 
committees are diverse in various ways (e.g., geography, gender, profession, perspective) and 
that younger professionals and business people are included in the membership.  The 
Commissioners considered various means for achieving these objectives.  A number of proposals 
were put forth and approved: 
 

Ms. Whyte moved to limit the participation of firms and businesses on the 
advisory committees as follows:  no firm, business or other organization may 
have more than two individuals (excluding Commissioners) included in the entire 
advisory committee membership. Mr. Butler seconded the motion, and the 
Commission unanimously approved the motion after due deliberation. 
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Ms. Whyte then asked that Commissioners who are supervising advisory 
committees be consulted in the process of assigning individuals to their particular 
advisory committees.  The Commission discussed the appropriate level of 
participation for supervisors.  Mr. Baker suggested that the Co-Chairs seek the 
input of supervisors, with supervisors focusing their comments on serious 
concerns, if any, with the makeup of the advisory committee and suggestions for 
individuals who they believe will add substantial value to that particular 
committee.  The Commission agreed with those general guidelines. 
 
Mr. Butler then suggested setting a percentage of the membership that must be 
comprised of financial professionals and business people.  The Commission 
discussed the value of this structure and the types of financial professionals and 
business people who would meet the needs of the various advisory committees.  
The Commission agreed that a fixed percentage was not necessary, but it would 
pursue meaningful representation by financial professionals and business people 
on each advisory committee. 
 
Mr. Keach then asked the Commission for thoughts concerning the number of 
members on each advisory committee.  The Commission discussed the various 
alternatives.  Mr. Keach moved that each advisory committee consist of no fewer 
than seven and no more than nine members.  Ms. Whyte seconded the motion.  
Ms. Williamson clarified that this guideline was preliminary and that advisory 
committee membership could change as the process moves forward and that in 
any event, the Co-Chairs have discretion to add members, which clarification was 
accepted.  The Commission unanimously approved the motion.   

 
The Commission then discussed timing and process issues.  The Commission agreed that 
invitations to potential advisory committee members should be extended before the April 19th 
public meeting.  Accordingly, Mr. Keach and Professor Harner will circulate a revised list of 
potential members, with candidate name, firm or business and geographic location, to the 
Commission by Monday, March 19, 2012.  Commission members will submit any additional 
names to Mr. Keach by Friday, March 23, 2012.  The Co-Chairs then will discuss each advisory 
committee with the Commission committee supervisors for the particular advisory committee.  
The Co-Chairs will complete those discussions by March 27, 2012, and will circulate a final list 
of the proposed advisory committees by March 30, 2012.  The Commission will review and 
work to approve this final list at its meeting on April 2, 2012.   
 
The Commission also discussed the process for inviting people to serve on the advisory 
committees once the list of potential members is finalized.  It determined that the Commission 
committee supervisors would be responsible for extending invitations to potential members of 
their committees by telephone with a follow up hard copy letter.  Mr. Keach emphasized the 
confidential nature of the list of potential members and the discretion necessary in extending the 
invitations and populating the advisory committees. 
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First Public Meeting:  Mr. Keach explained the logistics and general plans for the first public 
meeting.  He confirmed that the meeting will be held on April 19, 2012 at 9:00 a.m., at the House 
Judiciary Hearing Room, Room 2237, Rayburn Office Building, U.S. House of Representatives. 
He noted that the meeting would be recorded for use by the ABI. 
 
Mr. Keach and Mr. Togut explained their preliminary outline of the meeting format, with 
Mr. Berman, as ABI President, opening the meeting and the Co-Chairs providing a brief 
explanation of the Commission and its mission.  The meeting then would proceed with 
testimonials by Commission members and outside witnesses. The Commission then engaged in a 
lengthy discussion regarding this proposed format and the content of the meeting.  The 
Commission ultimately concluded that, in their opening statements, the Co-Chairs would provide 
the “who, what, why and where” of the project through both their statements and a visual 
presentation.  The Commission then would introduce approximately four members of Congress 
to make statements regarding the project.  The remaining time would be reserved for statements 
(approximately five minutes each) by Commissioners, with Mr. White, Judge Gonzalez, 
Mr. Levin, Mr. Klee and Ms. Whyte being identified for this purpose.  Mr. Millstein also 
suggested that the Commission prepare a press release in advance of the meeting. 
 
Initial Topics Discussion:  Executory Contracts and Leases:  Ms. Williamson and Mr. Levin 
presented their outline of questions and issues to be analyzed by the Executory Contracts and 
Leases advisory committee.  Ms. Williamson reviewed each of the subtopics and related 
questions/issues.  The Commission discussed and debated each of the questions/issues, including 
the definition of an “executory contract,” the necessity of executoriness to section 365 treatment, 
the standard for assessing adequate assurance of future performance, the application of 
section 365’s anti-assignment provisions and issues relating to intellectual property, timing 
decisions and performance obligations in this context and issues concerning the calculation of 
damages.  After a meaningful, substantive discussion, Ms. Williamson indicated that she would 
incorporate the Commission’s suggestions and recirculate the outline for final approval.  
Mr. Keach commended Ms. Williamson and Mr. Levin on the quality and thoroughness of the 
outline.  The Commission agreed that this review process worked well and should be used for the 
remaining twelve study topics. 
 
Miscellaneous:  Mr. Keach reminded the Commission that the next meeting was scheduled for 
April 2, 2012, from 2:00 to 5:00 p.m., E.T.  The meeting is being held at Skadden Arps’s 
New York, Los Angeles and Washington, D.C. offices.  Mr. Keach also set the agenda for that 
meeting as including final planning for the April 19th public meeting, finalizing advisory 
committee membership and reviewing the Governance topic outline. 

	  


