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MINUTES/SUMMARY 

The ABI Commission held its regularly scheduled meeting on Tuesday, May 29, 2012, at the 
New York offices of Skadden, Arps, Slate, Meagher & Flom.  The following individuals 
participated in the meeting:  D. Jansing Baker, Geoffrey Berman, Donald Bernstein, Jack Butler, 
William Brandt, Babette Ceccotti, Sam Gerdano, Honorable Arthur Gonzalez, Michelle Harner, 
Steven Hedberg, Robert J. Keach, Kenneth Klee, Richard Levin, James Markus, Harold 
Novikoff, James Sprayregen, Bettina Whyte and Deborah Williamson.  Robert Keach called the 
meeting to order at approximately 2:10 p.m., E.T.  The meeting adjourned at approximately 
4:30 p.m., E.T.  The following matters were discussed during the course of the meeting: 
 
Advisory Committee Composition:  Mr. Keach reported on efforts to finalize the composition of 
the thirteen advisory committees.  He explained the status of open invitations to join the advisory 
committees, as well as the potential addition of James Seery to the Commission.  The 
Commission then discussed the advisory committees and study topics that might benefit from 
additional members selected from the investor community.  Commission members suggested the 
Financing, Governance, Plan Process or Plan Distribution committee as potentially good fits for 
this additional perspective.  Mr. Keach indicated that the Co-Chairs would follow up on the 
Commission’s suggestions and work to finalize the advisory committee rosters in the near term.  
Mr. Keach further noted that Mr. Gerdano would publish the rosters on the ABI Commission 
website once they are finalized. 
 
Advisory Committee Guidelines:  Mr. Keach asked the Commission for comments on the revised 
Advisory Committee Guidelines circulated in advance of the meeting.  Mr. Levin offered two 
comments.  First, on page two of the Guidelines in the Participation section, Mr. Levin suggested 
expressly recognizing the ability of committee members to allocate research and other secondary 
tasks to research assistants, judicial clerks and law firm associates.  Mr. Sprayregen indicated his 
support for this approach.  Ms. Williamson and Mr. Butler also agreed with the approach but 
emphasized the need to identify which committee member responsibilities are not delegable, 
including the requirement to appear and participate in advisory committee meetings.  The 
Commission then discussed whether individuals who are assisting the advisory committees but 
who are not advisory committee members may attend committee meetings.  The Commission 
ultimately decided that circumstances may warrant such participation and, accordingly, the 
Commission Representatives for each advisory committee should have the discretion to permit 
non-members to attend advisory committee meetings. 
 
Second, Mr. Levin asked the Commission to consider refining the Confidentiality provision of 
the Guidelines.  He explained the need to allow advisory committee members to freely discuss 
and market ideas and proposals relevant to their study topics.  The Commission agreed with the 
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importance of facilitating an open and meaningful dialogue regarding study topics.  Several 
Commission members, however, also noted the need to protect advisory committee deliberations 
and proposals at least until the Commission issues its final report; otherwise, committee debate 
and discussions could be chilled.  The Commission ultimately decided that the Guidelines should 
reflect the ability of committee members to discuss study topics provided that they do not 
attribute any comments or positions to the advisory committee, committee members, the 
Commission or the Commission members.  Mr. Keach asked Mr. Levin, Mr. Bernstein and 
Mr. Butler to work on revised language for the Confidentiality provision of the Guidelines.  
Prof. Harner indicated that she would assist with that revision and the revision of the 
Participation provision. 
 
Update on Field Hearing Opportunities:  Mr. Keach recognized the productive efforts of 
Mr. Gerdano in organizing field hearings for the fall.  He reviewed the firm dates for the 
following three field hearings:  the National Conference of Bankruptcy Judges meeting, 
October 26, 2012; the Turnaround Management Association meeting, November 3, 2012; and 
the Commercial Finance Association meeting, November 15, 2012.  Mr. Keach also noted the 
potential for field hearings at the Managed Fund Association meeting in October 2012 and the 
ABI winter meeting in December 2012.  A discussion of these and additional opportunities then 
ensued, with particular focus on geographic and audience diversity.  Ms. Williamson asked 
whether each field hearing would have a particular agenda or discussion topic.  Mr. Keach 
suggested that the fall field hearings may be best structured as an open agenda to allow the 
Commission to listen to different perspectives on reform issues generally.  Mr. Bernstein agreed 
with this approach and suggested providing attendees with materials explaining the 
Commission’s mission, project and current study topics to facilitate public feedback.  Mr. Levin 
agreed and urged the Commission not to define narrow topics for the fall field hearings.  
Mr. Butler also suggested having Commission members sign up for two of the fall field hearings, 
with the option to attend all, in order to ensure sufficient Commission participation.  
Mr. Gerdano explained that participation also may be facilitated by webcasting the field 
hearings.  Mr. Keach closed this discussion by suggesting that he would add an agenda item for a 
future Commission meeting to address the format and potential witnesses for the fall field 
hearings. 
 
Comparative Law Proposal:  Mr. Bernstein presented a comparative law proposal from 
Bob Wessels of the University of Leiden, Leiden Law School.  Mr. Bernstein explained 
Mr. Wessels’ offer to organize an advisory group to help the Commission consider chapter 11 
reforms in light of international experiences with various resolution schemes.  The Commission 
discussed the value of having this type of resource available to the Commission and the advisory 
committees as they research and analyze the various study topics.  Mr. Keach underscored the 
potential value of this opportunity by referencing his experiences at INSOL meetings and the 
benefits to facilitating an international exchange of ideas.  The Commission agreed and 
expressed a desire to include a variety of international perspectives, including from the United 
Kingdom, Asia and Canada.  The Commission authorized Mr. Bernstein to pursue further 
discussions with Mr. Wessels to create a Commission resource known as the Advisory Group on 
Comparative Law. 
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Initial Topics Discussion:  Bankruptcy Remote Entities, Bankruptcy-Proofing and Public Policy:  
Ms. Williamson introduced the study topic by noting the complexity and challenges presented by 
the potentially conflicting policy issues.  For example, bankruptcy remote entities raise questions 
regarding freedom of contract principles in the context of waiving or impairing the rights of 
debtors and other creditors in bankruptcy.  Likewise, inter-creditor agreements, subordination 
agreements and “bad boy” guarantees raise similar issues.  Ms. Williamson referenced several 
articles circulated to the Commission before the meeting that more fully examine these issues.  
The Commission discussed certain aspects of these articles, including the General Growth 
Properties decision concerning bankruptcy remote entities.  Mr. Hedberg noted the often 
industry-specific issues raised in this context and the overlap with issues being considered under 
the Multiple Enterprises study topic.  Mr. Bernstein explained the history to bankruptcy remote 
entities and their expansive use across multiple industries.  Mr. Sprayregen asked whether the 
advisory committee should consider the basic question of whether these structures and contract 
provisions are value destructive or value neutral and, depending on the answer to that question, 
whether bankruptcy laws should address.  Mr. Levin commented that the answer may depend on 
the type and quality of assets at issue.  Mr. Keach summarized the themes underlying this study 
topic as whether these structures and contract provisions are impermissible restrictions on 
bankruptcy rights and whether bankruptcy law should affect non-debtors’ trade, assignment and 
subordination rights.  Ms. Williamson walked the Commission through the remaining issues 
outlined in the Preliminary Assessment, and she asked the Commission members to send her any 
further comments or questions on those issues. 
 
Initial Topics Discussion:  Multiple Enterprises:  Mr. Hedberg introduced the outline of issues 
by addressing the rights of non-debtor affiliates and whether and when bankruptcy law should 
impact those rights.  The Commission then discussed issues raised by affiliated debtors.  
Mr. Levin suggested distinguishing between entity substantive consolidation and consolidation 
for distributional purposes under a plan.  Mr. Keach raised the related issue of voting in the latter 
context.  The Commission debated these issues, as well as the fiduciary duty issues presented in 
multiple enterprise cases for management and professionals.  Mr. Klee suggested the advisory 
committee review the value of section 1129(a)(10), and Mr. Levin provided some historical 
background on that provision.  The Commission then considered the scope of tax issues that 
should be analyzed as part of the Commission’s reform project and decided to address tax issues 
on a one-off basis as relevant to the existing study topics.  Mr. Hedberg walked the Commission 
through the remaining issues in the Preliminary Assessment, and he indicated that he would 
revise the Preliminary Assessment based on the Commission’s feedback. 
 
Mr. Keach thanked the Commission members who worked on both Preliminary Assessments for 
their efforts and thoughtful presentations. 
 
Miscellaneous:  Mr. Keach noted the next meeting would be held on June 13, 2012, from 
2:00-5:00 p.m., E.T, at Skadden Arps’s New York office.  He also suggested that the 
Commission hold its July 13, 2012 meeting in Chicago or an alternative location, and he asked 
the Commission members to provide feedback on that suggestion. 


