
	  
	  

 
ABI COMMISSION TO STUDY THE REFORM OF CHAPTER 11 

 
Full Commission Meeting 

June 13, 2012 
New York, New York 

 

MINUTES/SUMMARY 

The ABI Commission held its regularly scheduled meeting on Wednesday, June 13, 2012, at the 
New York offices of Skadden, Arps, Slate, Meagher & Flom.  The following individuals 
participated in the meeting:  D. Jansing Baker, Geoffrey Berman, Donald Bernstein, Jack Butler, 
William Brandt, Babette Ceccotti, Sam Gerdano, Michelle Harner, Steven Hedberg, Robert J. 
Keach, Richard Levin, James Markus, James Millstein, Harold Novikoff, James Sprayregen, 
Albert Togut, Clifford White, Bettina Whyte and Deborah Williamson.  Robert Keach called the 
meeting to order at approximately 2:05 p.m., E.T.  The meeting adjourned at approximately 
4:50 p.m., E.T.  The following matters were discussed during the course of the meeting: 
 
Initial Topics Discussion:  Plan Process Issues:  Mr. Levin reviewed the Preliminary 
Assessment with the Commission.  Mr. Butler asked whether the advisory committee is going to 
evaluate the plan negotiation/development process as a whole and consider whether the process 
would benefit from additional statutory guidance (e.g., similar to the section 1113 bargaining 
structure).  Mr. Levin agreed it is a worthwhile consideration and noted its relevance to the 
original distinction under the Bankruptcy Code between the “debtor” and the “debtor in 
possession” and their different roles and duties during a case.  Mr. Keach agreed that that this 
concept should be explored through the advisory committee.  The Commission discussed 
additional items relevant to the study topic, including the standards governing exclusivity, the 
impact of vote designations and non-votes, the role of credit-bidding in the plan process and the 
use of channeling injunctions and releases in connection with a plan.  Mr. Levin also noted the 
need to consider the standards under Bankruptcy Rule 9019 for the approval of settlements and 
their relation to settlements incorporated into a plan and approved through the confirmation 
process.  The Commission also reviewed several sub-topics in the Preliminary Assessment and 
determined that they were better addressed (or already being addressed) in another advisory 
committee, most often the Plan Distributional Issues advisory committee.  Mr. Levin indicated 
that he would incorporate the Commission’s suggested revisions and recirculate the Preliminary 
Assessment. 
 
Initial Topics Discussion:  Administrative Claims:  Mr. Brandt introduced the outline of issues 
by explaining the general approach to the study topic.  He then reviewed each category of issues, 
starting with several issues identified under section 503(b)(9) of the Bankruptcy Code.  The 
Commission discussed the various issues related to this study question, including the relationship 
between section 503(b)(9) and the doctrine of necessity and whether the Bankruptcy Code 
should address the latter more specifically.  The Commission also considered the treatment of 
administrative claims more generally, including the definition of an administrative claim, the 
affect of a case being administratively insolvent and the scope of administrative claims by 
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governmental units.  Mr. Brandt indicated that he would incorporate the Commission’s suggested 
revisions and recirculate the Preliminary Assessment. 
 
Initial Topics Discussion:  Labor and Benefits:  Ms. Ceccotti reviewed the Preliminary 
Assessment with the Commission and explained its overall focus on general questions and then 
the mechanics of each section 1113 and section 1114 of the Bankruptcy Code.  Ms. Ceccotti 
stated that many of the study questions are intended to foster a thoughtful evaluation of the 
Bankruptcy Code’s existing provisions, including those that have caused uncertainty or issues in 
prior cases.  The Commission discussed several of these key issues, as well as those highlighted 
by the Northwest Airlines and Visteon cases.  Mr. Brandt discussed the study questions related to 
the WARN Act, and several Commission members commented on the importance of the WARN 
Act sub-topic and its potential impact on restructuring decisions. There was a discussion about 
how, and to what extent, pension issues should be addressed as a study topic.  It was suggested 
that, as an initial step, the PBGC should be contacted regarding whether a representative from 
the agency would be willing and able to address pension issues.  The Commission would then 
discuss the matter further. Ms. Ceccotti indicated that she would incorporate the Commission’s 
suggested revisions and recirculate the Preliminary Assessment. 
 
Initial Topics Discussion:  Valuation:  Mr. Millstein presented the outline of issues by first 
discussing the subtopic of valuation methodology.  The Commission discussed the long-standing 
approach of judicial valuation underlying the Bankruptcy Code and whether that approach 
should continue.  Mr. Millstein reviewed the additional issues of expert witnesses, when 
valuation determinations should be required in a chapter 11 case and the timing/purpose of 
valuations throughout the case.  Mr. Levin suggested that the advisory committee consider the 
totality of section 506, and Mr. Millstein agreed that the study topic could accommodate such a 
review.  Mr. Keach summarized the key aspects of the Preliminary Assessment as the judicial 
versus market valuation approaches and the timing of valuations.  Mr. Millstein indicated that he 
would incorporate the Commission’s suggested revisions and recirculate the Preliminary 
Assessment. 
 
Mr. Keach thanked the Commission members who worked on the Preliminary Assessments for 
their efforts and thoughtful presentations. 
 
Advisory Committee Composition:  Mr. Keach reported on efforts to finalize the composition of 
the thirteen advisory committees.  He explained the status of his discussions with individuals 
concerning open invitations, including academics and the investor community.  Mr. Keach 
presented a proposal to include investor community representation and to finalize the advisory 
committee rosters.  Mr. Baker moved the proposal, and Mr. Brandt seconded it.  The 
Commission approved the motion after due deliberation. 
 
Update on Field Hearing Opportunities:  Mr. Gerdano reported on another potential fall field 
hearing at the Managed Funds Association conference in New York on October 18-19, 2012. 
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Advisory Committee Guidelines:  Mr. Keach explained the revisions to the Advisory Committee 
Guidelines to address the Commission’s comments at the May 29, 2012 meeting and a 
subsequent comment to the Confidentiality provision submitted by Mr. White with respect to 
government employees and the judiciary.  The Commission had no further comments, and the 
revised Advisory Committee Guidelines were deemed approved.  
 
Comparative Law Proposal:  Mr. Keach shared a letter from Bob Wessels concerning potential 
members for the Advisory Group on Comparative Law.  Mr. Keach indicated that he had a few 
additional names that he would share directly with Mr. Wessels (Ian Williams, UK and Annerose 
Tashiro, Germany). Mr. Bernstein asked others to do the same (with a copy to him).  He also 
indicated that Mr. Wessels then would move forward with forming the group. 
 
Miscellaneous:  Mr. Keach noted the next meeting would be held on July 11, 2012, from 
2:00-5:00 p.m., E.T, at Skadden Arps’s New York office.  He also indicated his desire to hold 
future Commission meetings in other venues, and asked the Commission to consider this 
possibility for future planning. 


