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MINUTES/SUMMARY 

 

The Financial Contracts, Derivatives and Safe Harbors Advisory Committee ("Committee") of 

the ABI Commission held a full committee meeting on Monday, February 25, 2013, at the New 

York offices of Cleary Gottlieb.  The following individuals participated in the meeting: Co-Chair 

Seth Grosshandler, Commissioner James P. Seery, Commission Reporter Michelle M. Harner, 

Lawrence Brandman, Mark C. Ellenberg, Stephen J. Lubben, Mark J. Roe, The Hon. Christopher 

S. Sontchi, Kimberly Summe, Co-Reporter Edward R. Morrison, Co-Reporter Eric G. Waxman 

III, and Commission Research Fellows Temi R. Kolarova and Knox L. McIlwain.  Jeffrey 

Amico, a paralegal at Cleary Gottlieb was also in attendance.   

 

Mr. Grosshandler called the meeting to order at 10:00 a.m. (ET) and the meeting adjourned at 

approximately 2:30 p.m. (ET).  The following matters were discussed during the course of the 

meeting. 

 

Opening Remarks:  Mr. Grosshandler welcomed the Committee members, provided a brief re-

cap of the January meeting, and obtained approval of the public minutes from the January 2013 

meeting.  Mr. Grosshandler outlined the agenda: a discussion of potential witnesses for the ABI 

Commission’s May meeting in New York City and evaluation of preliminary reports from two 

subcommittees. 

 

ABI Commission Field Hearing: Safe Harbor Panels and Witnesses 

 

The ABI Commission will conduct a field hearing in New York City in mid-May. The hearing is 

hosted by the Commission and Committee.  Testimony will be taken concerning financial 

contracts, derivatives, and safe harbors.  The purpose of the hearing is to gather information 

helpful for establishing basic principles and goals that will animate the Committee’s 

recommendations to the Commission.  Mr. Grosshandler led a discussion about the purpose of 

the hearing, the “safe harbors” topics to be addressed at the field hearings, the corresponding 

number of panels, and the identity of potential witnesses.   

 

The Committee agreed to organize two panels.  The first will address the scope of safe harbors.  

The second will consider the interaction between non-bankruptcy safe harbor regimes and the 

Bankruptcy Code. 

 

The Committee identified several potential nominees representing a range of views.  The 

Committee acknowledged that the number of attractive witnesses probably exceeded the time 

available at the May hearing.  Ms. Harner advised the Committee that it could invite witnesses to 

present testimony directly to the Committee at its meetings. 
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   *  *  *  * 

 

At the January 2013 Committee meeting, subcommittees were constituted and asked to provide 

preliminary reports at the subsequent meetings.  Two subcommittees submitted preliminary 

reports for consideration at the February meeting. 

 

Subcommittee Report on Section 546(e) 

 

A subcommittee prepared a preliminary report on the scope of Section 546(e).  

 

Subcommittee members led in-depth discussion of the issues and preliminary proposals.  The 

motivating question was this: If safe harbor protections were intended to protect the securities 

transfer system, should the protections of Section 546(e) be narrowed to exclude certain types of 

transactions and certain ultimate transferees?   

 

The securities transfer system, subcommittee members noted, functions as an uninformed, 

innocent conduit to facilitate transactions that are essential to economic activity.  In order to 

protect this system, and to foster predictability and stability, it may be sensible to apply Section 

546(e) to transfers to system participants who are not the ultimate beneficiaries of the transfers.  

Even when system participants are ultimate beneficiaries, the goals of predictability and market 

stability might favor application of Section 546(e) to transfers in connection with publicly-traded 

securities.  

 

Committee members evaluated and debated the subcommittee’s preliminary report and 

proposals. Among the issues discussed were these: the difficulty in distinguishing transactions 

involving publicly and privately held securities; application of the proposals to LBOs and 

payments related to debt instruments; and effects on exchange offers. 

 

The discussion concluded with general support for the subcommittee’s work.  The subcommittee 

agreed to revise its preliminary proposal in light of the discussion. 

 

Subcommittee Report on Walkaway Clauses 

 

A subcommittee prepared a preliminary report on the enforceability of walkaway clauses under 

the Bankruptcy Code.  The subcommittee reviewed the history of these clauses and their 

treatment under non-bankruptcy laws.  The subcommittee proposed amending the Bankruptcy 

Code to define walkaway clauses and render them unenforceable if they are part of qualified 

financial contracts.  This proposal would align the Bankruptcy Code with other insolvency 

regimes, including the Federal Deposit Insurance Act and Title II of the Dodd-Frank Act. 

 

“One-way payment,” “limited two-way payment,” and “walkaway” clauses (together, 

“walkaway clauses”) were defined as provisions in qualified financial contracts that eliminate the 

benefit of the contract to a defaulting counterparty even if the contract is “in the money” for that 

counterparty. 

 

The subcommittee recommended that walkaway clauses be rendered unenforceable if the trigger 

for its enforcement is a default based on the bankruptcy of the counterparty.  This would 
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conform the Bankruptcy Code with non-bankruptcy laws, and it would not be a marked 

departure from market practice, which tends to favor two-way payment clauses. 

 

The Committee questioned application of the proposal to other contractual provisions that can 

resemble walkaway clauses, such as flip clauses (reordering priority to collateral in the event of 

insolvency/bankruptcy) and extinguisher provisions (releasing both parties’ obligations if one 

fails).   

 

The subcommittee agreed to revise the preliminary proposal in light of the discussion. 

 

Conclusion/Next Meeting:   

 

Mr. Grosshandler thanked all participants for their attendance and contributions.  The next 

Committee meeting will be Tuesday, April 2, 2013, from 11:30 a.m. (ET) to 4:30 p.m. (ET) at 

the New York offices of Cleary Gottlieb. 


